#36.25 6/19/69

Memcrandun 69«72

Subject: Study 36.25 - Condemmetion {The Right to Take--Byrocads)

Aftached t0 this memorandum is a copy of the tentative recommendation
end the background study relating to the right to take (byrosds), together
with the comments received after distribution of the recommendation
(Exhibits I~VII).

You will recsll that the recommendation provides for two quite
different situstions. The first of these is where a potential condemnor
acquires property and in so doing cuts off access to a public road from
property not acquired. Here new Section 1238.8 permits the condemnor to
acquire such additional property as is reascnably necessary to provide
access to & public road from the property not acquired. None of the comments
received raises any objection to this section. The Departmgnt of Public
Works (Exhibit IV) does, however, seek some assurance that, where a
condemnor does provide an access rcad to property to replace lost access,
the replacement will receive proper consideration as a mitigating factor
in determining compensation for the acquisition of the original landlocked
property. Specifically, the Department suggests that the section provide
that, if a condemnor provides a byroad, public or private, to replace lost
access, the finder of famect be required to consider this as a factor in
mitigation of severance damage. It seems inconceiveble that this would not
be the result even in the absence of such a provision, and the staff queries
whether a specific statutory provision is necessary, or whether mention in
the comment to this section would be sufficient. The staff belleves that

the result sought is certainly that intended by the recommendation and
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suggests that the Commission consider what, if anything, is needed to carry
out this intention.

The second situation provided for in the recommendation is that where
a landowner lacks adequate access to an established road and doeg not have
a cormon law way of necessity.

Under present law (Civil Code Section 100l and Code of Civil Procedure
Section 1238), a private landowner may perhaps maintain an eminent domain
proceeding to secure a byroad; however, use of the general statutory authority

has not yet received judicial sanction in California. See Miller v. Johnston,

270 Adv. Cal. App. 320, 323 n.2 (1969), where the court found it unnecessary
and declined to consider whether authority existed for a private person to
exercise the power of eminent domain., See also the background study. The
recommendation resolves any uncertainty (1) by eliminating the ability of

e private perscn to maintain an eminent domain proceeding to secure a by-
road and {2) by amending the Streets and Highways Code to ensure that the
Street Opening Act of 1903 can be utilized to open & byroad and that a
private person may initiate a proposal for such a road before the appro-
priate legislative body. It should be noted that the legislative body is
given virtually unlimited discretion in granting or denying a request that
an improvement be undertaken; however, the Act does provide adequate notice
and hearing procedures--a protest by the owners of more than cne~half of

the land within the assessment district may be overruled only by a four-

fifths vote of the legislative body, but political realities suggest that

a strong protest is likely to be honored., Nevertheless, the Act itself does = !

not provide any limitations or conditions on when, where, and how a road
may be located and constructed. Both features of the recommendation have
been criticized.
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You will recall that the Commission considered Senate Bill 68 when it
prepared this tentative recommendation. A copy of this bill in its latest
form is attached as the last unnumbered exhibit {white pages). (The amend-
“ment the bill makes to Code of Civil Procedure Section 1238 is the same as
in the Commission’s tentative recommendation.) The State Bar Committee ex-
pressed the following views concerning Senate Bill 68, and these views also
indicate that the Committee believes that the Commission's recommendation
is far too restrictive. The Commitiee unanimously agreed that the proposed
new Sections 1238.8 and 1238.9 of Senate Bill 68 are more restrictive than
present law. The report of the Committee commenting on Senate Bill 68 and
the Commission's tentative recommendation concludes as follows:

{a) The Committee is in favor of liberalizing this portion of
the law of eminent domain, but does not feel that the proposed changes
in Senate Bill No. 68 accomplish this goal and suggest that further
gtudy be made with the following in mind:

(1) Avoid the requirement of the approval of any public agency
as a condition upon which a private condemnor must proceed, i.e.,
the Superior Court shonld have sole jurisdiction.

(2) "strict necessity" should not be the criterion to bringing
an eminent domain action for either a public or private condemnor
but econcmic necessity should be the test.

(3) All existing statutes of special application re byroads
should be repealed to be superseded by this proposed statute of
general application.

In connection with the above ccmment, your attention is directed to Section
1238.8 which is set out at the bottom of page 5 of the printed bill which
ig the last exhibit. This section--which previocusly was considered too
liveral by the Commission--is considered too restrictive by the State Bar

Committee which also considers that the section is more restrictive than

existing law,



The position of the State Bar Committee is repeated and supported by
Mr. Homer L. McCormick, Jr., a partner in Rutan & Tucker, who states his
reasons as follows (Exhibit I, page 2):

There are few if any legislative bodies or public entities who
are willing to take on additional condemnation cases simply to expe-
dite the develcopment of property that may be landiocked. To be sure,
if a contemplated condemnation action by a public entity is respon-
sible for the landlocking of a parcel of land, the public entity
should be expected to use your proposed sections, but in other events
the property owner 1s likely only to find a deaf ear when he seeks
that sort of help. If the Commission has any evidence to indicate
that it is better to allow only public entities to acquire access
roads to landlocked parcels, then I think the Commission should state
what evidence it has that this result is desirable., Those of us who
represent property owners in rapidly developing counties would
certainly arrive at the opposite conclusion. If the Commission is
hot disposed to provide in the law that private individuwals can
condemn a so-called byroad when they are able to show strict necessity,
then at least the Commission should not change what many of us believe
is the existing law allowing such condemnations without substantial
evidence that such change is necessary.

On the other hand, we have received letters that simply approve the
the entire recommendation generally {see Exhibits II, ITI, and V). Letters
from Mr. Joseph K. Horton, of Horton & Foote {Exhibit VI), not only
endorse the vesting of the power of eminent domain in & public bedy rather
than a private person, but further suggest that additional statutory limita-
tions be placed on the exercise of the power. Specifically, Mr. Horton
suggests:

that in order to establish such an easement certain factors must be

present: [(1) the dominant owner] . . . must be innocent . . .;. (2}

irreparable injury must not result to the party against whom the

easement is established; and . . . (3} the hardship to the one
establishing the easement must be greatly disproportionate to the
hardship caused the one agalnst whom the easement is established.
It might be noted that, at least in theory, the suggested limitations are
embraced or reflected in part by the prerequisites established by Code of

Civil Procedure Section 1241 for any taking, i.e., "it must appear .
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that such . . . public improvement is planned or located in the manner
which will be most ccmpatible with the greatest public good, and the
least private injury . "

The staff believes that, in view of the comments receilved, the Commission
may wish to reconsider its decision to condition maintenance of an eminent
domain action upon prior approval of a public body. Senate Bill 68 (1969)
as amended (last exhibit, dnnumbered, white sheets) would provide in
Section 2 for the addition of a new Section 1238.8, which would permit a
private property owner to maintain an eminent domain proceeding to sscure
an easement for access for which there is a "striet" necessity. The bill
is opposed by the State Bar Committee as being too restrictive and as
restricting existing law; it was strongly opposed by Mr. Horton as being too
liberal. It i1s obviocus that the tentative recommendation a5 now drafted will
satisfy neither side; whether it or the substance of Senate Bill 68 would be
a satisfactory compromise between the two views expressed, we hope can be

decided at the June meeting.

Respectfully submitted,

Jack I. Horton
Associate Counsel
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Gentlemen:

LJAMES 6. TUCHER, SR,
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W ORIPLY PLEASE REFER TO

Recently I received the Commission's ""Tentative Recommen-

dation Relating to Inverse Condemnation--The Privilege to Enter,
Survey and Examine Property” and "Tentative Recommendations
Relating to Condemnation Law and Procedure--The Right to Take

(Byroads)".

mendations,

nor's side of condemnation cases.
large number of property owners.

You requested my comments relating to these recom-

Our firm represents some 25 public agencies on the condem-
In addition, we represent a
We have no quarrel with your

concept or proposals relating to the privilege to enter, survey
and examine property, except wherein vou propose that the court
might require upon application by the condemnor that an order to
enter property be conditicned upon a security deposit where that
security deposit would include an amount to reimburse the owmers

of the property for costs and attorney's fees.

Although I person-

ally would be happy to see the entire law changed so that property
owners are compensated for attorneys fees in all cases involving
direct as well as inverse condemnation, your concept would cer-

tainly change the existing law.

If attorney's fees are to be paid

in order to secure the right to use property temporarily for
surveys, why should they not be paid when we have a temporary

easement, for example, for construction purposes?
a permanent taking occurs?
to inciude attorneys fees to date.

Why not when
Just compensation has been held not
1f your proposal were made

I think that most attorneys for property owners would simply
take the position in every case where a survey is sought that

they would refuse entry.

Thereafter, the public agency would

apply for a court order and the property owner's attorney would
come into court and claim that a security deposit be put up and

also that he be awarded attorneys fees.

1t seems to me that this

provision relating to attorneys fees should receive further consi-
deration by the Commission.



RuTtan & Tucrker

California Law Revision Commission
January 27, 1969
Page Two

Your second recommendation relating to byroads in our
opinion adds to the flexibility of condemning agencies in that
they would be able to acquire access roads onto otherwise land-
locked parcels without the gquestion of public use and necessity
being raised. Unfortunately, however, the recommendations of the
Commission purport to change the probable existing law that a
private individual could condemn an access route so that a parcel
of landlocked property could be developed. Your own study points
out that this change is contemplated. As your study also points
cut on page 10: ‘Maximum utilization of land is important.”

You state on page 3 of your tentative recommendations relating to
byroads that the "Commission has concluded that if there is any
need for the acquisition of a byroad by condemnation, the appro-
priate legislative body rather than a private person should ini-
tiate the proceedings: by deleting the word "byrocads" from

§ 1238 of the CCP and expressly providing that a public agency
can acquire byroads and by statements such as the above it can

be expected that courts in the state would hold that a private
person could not condemn a byrocad. Any court interpreting these
new proposals is certain to consider the Law Revision Commission's
recommendations as part of "legislative history", if nothing else.
Ig our opinion this proposed change is an extremely undesirable
change.

. There are few if any legislative bodies or public entities
who are willing to take on additional condemnation cases simply
to expedite the development of property that may be landlocked.
To be sure, if a contemplated condemnation action by a public
entity is responsible for the landlocking of a parcel of land,
the public entity should be expected to use your proposed sections,
but in other events the property owner is likely only to find a
deaf ear when he seeks that sort of help. If the Commission has
any evidence to indicate that it is better to allow only public
entities to acauire access roads to landlocked parcels, then I
think the Commission should state what evidence it has that this
result is desirable. Those of us who represent property owners in
rapidly developing counties would certainly arrive at the oppo-
site conclusion. If the Commission is neot disposed to provide in
the law that private individuals can condemn a so-called byroad
when they are able to show strict necessity, then at least the
Commission should not change what many of us believe is the
existing law allowing such condemnations without substantial
evidence that such change is necessary.

; Sincere}y,

[l - -
¢ : - ;
[ ] . g
| ;i"’ Wt o~y T ‘\{ o [ PR L SN, (\ g
N -1 N
i 4

.+ Homer L. McCormick, Jr. '
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Mr. Jolm H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: California Law Revigion Commission
Condemmation Law and Procedure
The Right to Take (Byroads)

Dear Mr. DeMoully:

This office has reviewed your tentative recommenda-
tion relating to Condemmation Law and Procedure -~ The Right
to Take (Byrcads), as revised November 26, 1968. This
office approves the tentative recommendation,

Very truly yours,

JOHN D. MAHARG
County Counsel

By
Terry C. Swmith
Deputy County Counsel

TCS:jac
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Executi ve Secly,

GERTLELEN!

Resanoiue #f 65 anp InveErsE CONDEMNATION:
THE PRIVILECE YO EMTER, SURVEY ' AND EXANINE Pno-
PERYY, | AGREE WITH YHE mECOLUMENDED LEG)SLATICHN
AS OUTLIRED And reviseo Dec, 15'tu, 1GAR By TrE
Law Revision Commission,
.f"hi e Ry

Reganoiwg i 361 PwE 916HT TC TAKE 8Y-%0ADS
PROPEPRTY UNCEW CONUDERSITION, AS REVISES Nov, 25'TH
1969, THE tstunpTTENS oy THE Cot'1isston AE, N
MY OPIRION WELL TAXKEN, [ WoulD AP PAOVE THE REC-
ONMELDATOM AS PROFOSED BY THE COMLISS1ON,

Lann 22CCSS 18 & SETLATION (8 A SITUATION
THAT HAS LONG BEEN AM IMPEDIMEHT TO THE BEST
UTILIZATION OF A& CREAT AMOUNT IF LAND §13 THE
Unirtoce States,

SincemeLy You=s
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STATE OF CALIFORMIA —TRANSPORTATION AGENCY ROMALD REAGAN, Govarmor

““PARTMENT OF PUBLIC WORKS "
_GAL DIVISION  AMewre £9-72 EXRHAE T _{—Z

1320 M STREET, SACRAMENTD 95814

April 3, 1969

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, Californie, 94305

Deaxr Mr. DeMoully:

Re: Tentative Recommendation Relating to the
Right to Take Byroads

The Department of Public Works has not previocusly
commented upon this tentative recommendation by the
California Law Revision Commisslion. It now desires
to do so since it feels that there is a serious
provlem concerning the proposal which should be
considered by the Commission,

This problem revolves around the guestions of
whether or not the property owner must accept the
byroad provided in mitigetion of severance damages
which would otherwise occur to a landlocked parcel,
or, if he does not accept, whether the finder of
fact in the condemnation case may conslder his
refusal to accept the byrocad offered and provided

as & feailure fto mitigate severance damages. This
problem is particularly important if the byrcad
offered is not a public road but a private road.
Attorneys for the department have, in the past,

had occasion to research California lew as to the
duty of an owner to accept proffered private properiy
rights and construction relating theretc as a miti-
gation to severance damages which would otherwise
occur. California law is either nonexistent or very
ambiguous on this matter.

The Commission should assure condemncrs that large

severance damage awards do not result in cases where
byroads are provided because of a legal ruling that
the property owner need not accept a private byroad




Mr. John H, DeMoully -2- April 3, 1969

constructed for the purpose of mitigating severance
damage and the finder of fact may not consider the
byroad in mltigeting severance damagses.

Az part of the proposed legislation, the department
therefore suggests that it is essential to provide

a provision that if the condemnor builds a byroad,
public or private, to replace lost access to a public
road, the finder of fact in the ultimate condemnation
action is absolutely required to consider this provision
by the agency as a mitigating factor on the severance
damage issue, or, in an appropriate case, as a special
benefit,

Agein the department expresses its appreciation for the
opportunity afforded it by the Commission to comment on
its proposals.

Very truly yours,

/‘-} 2 R K. e s
' et dt- x—/g/ L’./’at rz;f“"‘"‘"
OBERT F. CARLSON
Assistant Chief Counsel

Encls. 20 copies

cels to: Willard A. Shank, A.G.'s Cffice

Nerman B. Peek " "

Pobert I.. Bergman

Thomes H. Clayton, Gen. Serv.

Norman Wolf

League of Citiles

Russell B. Jarvis

San Diego County Counsel

Sante Clara County Counsel

Santa Barbara County Counsel

XK. Duane Lyders

Robert W. James, Dept. of Water Res.

John Smock, Judicilal Counsel

Richard Allen, Dept. of Water Res.

Dept. of Public Wks. {S.F.Legal Cffice) - 10)
" " " " L.A. Legal Office) - 10
" " " " S.D. Legal Office) - §

Los Angeles County Counsel
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ROBERT G. BERREY
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County of San Dacg@ SunNE S, EARNES
DOMALD L. CLARK
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CFFICE OF LAWRENCE KAPILOFF
. LLOYD M. HARMON, JR.
COUNTY COUNMNSEL BETTY E. BOONE
PARKER O. LEACH
302 COUNTY AQMINISTRATION CENTER WILLiAM C. GEDRGE
BERTRAM MC LEES, iR, AN DIEGD 1 SO P ROBERT 8, HUTCHINS
CounTT coums;- ¥ S HEGD, SALIFGIINGA 32101 IAMES E. SMITH
N ) JOMN Mc EVOY -
February 10, 15c9 ARNE HANSEN

Mr, John H. Dellou
Califernia Law Ae
School of Law
Stanford University
Stanford, Califcrnis 94305

(W]

Dear #r. Delioully:

Re: Tentative Recommendations:
{(a) Inverse Condonnation - Priviiege to Enter,
Survey and Lxamine FProperty
{b) Conuvmnation Law and Proccdure - Ripht to
Yake uyreoads '

We have reviewsd the Lentszstlive rocommendatlions furnished by
your office in the wsove refercnced witters on whieh you have
requested cormenis. we amrece witno he proscsals ag subnitted o
the Law Revisicn Comniszion.

Qur office has been faced with the prevlem on tae right of
a condemning ajency Lo survey and examine proverty, even after
s b

a complzint in erminont domain has been filew. Forcover, school
districts do not have the risht of prior possessicon in emlncnt
domaln procecdines gnd their riget te enter and make surveys is
not clear under erxisting law. he ancnomncnts to Sections 1242
and 1242.5 of the Codc of Civil Proccaure will clarify these
issues. ’

This office alsc nhns nad problems in Specific cases waere
school districts have cornclidered possible acqoulsitlion of addi~-
tional proverty to provide accezs Lo property not taken. 1In
the past we have acviset scnoel district %JGL tuEV nave no
authority to acguire property for use ¢ther than school bulldings
and grounds unless ctherwise specifically authorized. (See
Education Code Section 15604 which autihwrizes acquisition of
property by & schcool distriet for streets in front of property
owned by the uistrict when required for schcol vurposes; and
Section 15251 whieh authorizes a sc¢ncol district to acguire

land for a “school approacn’ whieh 1s not wmere tanen one-half -
mile in length and is entirely cutside vhe boundaries of any ES I

on
=t
¥




¥r. John H. Ded¥oully -2— February 10, 1969

city.) The proposed amendments will elarify this probvlen.
Very truly yours,

SERTHAS MelbkES, JR., County Counsel

Tar i ;A kY - g s, j/ S
= }LJJLﬁhkah& A ~ /,

o e {__.;__;,.LA_.
LONALD CL&Rx, Deputy
DC: AN
ce: Terry C. Smith
Deputy County Counsei

648 Lall of fLdministiration
Los Angeles, Czlifornla
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“ELEFRONE 239-1147

April 22, 1969

California Law Revision Conmission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

1 am advised that you are studying possible propesed laws relative
to landlocked property.

We respectfully submit herewlth our views in regard to any proposal
such as set forth in 1969 Senate Bill No. 68 which we strongly oppose.

To give the right of eminent domain, a heretofore limited preroga-
tive of the Soverign, as proposed without any regard to equities,
can lead to deprivation and damage to private property most unjustly.

To illustrate, we need only refer to a sgituation where a dewveloper,
due entirely to a iandlocked situation which he had occasioned, can
cut through adjoining, fully developed and accupied single family
residential property, depriving the owner of the full and rightful
use of his home site, for parsonal gain in developing property to
the rear thereof. Equities must and should be considered.
as for years recognized the law per-
This has been carefully developed
by the courts and & br unfair extension of the same, under
the guise of eminent dow ould not be sanctioned, The California
law is c¢lear that & way necescity is based on the inferred intent
of the parties. This is discarded entirely in this proposal., For
example, the land may be bordering an existing road easement which
may be vacated and abandoned by the landowner or the land may be
bordering a public street and the portion bordering the same conveyed
by the landowner and such cwaer could, under this section, exercise
eminent domein against an innocent third party, perhaps destroying
to a considerable extent the privacy of his home, to such party’'s
detriment. A landowner could even bhave provided, in connection
with the conveyance, that there should be no right of way and still
claim direct or by successor under this act.

g

As you well know, this
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We now note that the Court of Appeal has decided a case which
emphasizes our position, The case is Miller v. Johmsteon, Court of
Appeal, First Appellate District, pivision 1, February 8, 1969 (as
yet unreported in the advance decisions). The case considers the
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Revision Comruission

establishment of an easement for
principles. It stresses that in
certain facters must bhe present,

'"Defendant (in such
egtabiish the easement
the encroachment must
defendant's willful
result of defendant's

Second; irreparable injury mus:t
whom the easement is establisned
one establishing the ecasement mu

the hardship caused the one 35aln€r whow the easement is established -
in the evidence and proved by the party
sement .,

and this must clearly appeax
asserting the right toe the ea
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P
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noet result to

-2~ April 22, 1969

~der to establish such an easement
e first of which is:

case the party seeking to

£y must be innocent -
ot be the resualt of
and aﬁrhau not the
negligenes, ”

the party against
the hardship to the
disproportionate to

, and third;
et be vreatly

Yours sincereiy,

coss under common law for equitable
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april 24, 1990

Josaph ¥. Norion, 395G,
15450 ﬂal;fo*nid Taderal Plaze
EATO Wilghire Boulz axd
Los Angeles, California 20036

Dear Mr. Horton:

Your letter of Appid 272 . t « A6 the Law Reviziom
Cemrlesion sbady of the Yaus relalisg to lendloskad properiy.

I ar sendinsg you harswlih o oo & ﬁqr--iati::f cousendation the
foemission hmz Alatributed o aappoab asd fhe relaied ba\.é.grﬂunu rezaurch

atudy prepared by the Comnission’s stelf. ¥ would Ba plaased Lo havm
your comments on thz tantativs recoawmendssion.  Ioneldsusally, as you noted,
the recent cass of Millar v, Johnston, 270 AL0.4. 320, 322 .2 (1960) &8
of interast in this zomnectirs. Tha othsr partinent cases are discuased
in ths backpgroind research stady.

‘ﬁ

Jn B, LeManlly
wanutive Sacretary

JHD1R]
anc
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5, CALIFQANIA 30028

TELEFPROME a5 &7

May 14, 1969

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Landlocked Property
Dear Mr. DeMoully:

Thank you for your letter of April 24, 1969 in response to mine of
April 22nd.

1 have reviewed the teatative recommendation reviged November 26, 1968
and a study relating to the use of the power of eminent domain to
acquire byroads, 1t is noted that the recommendation of the Commission
vests such power of eminent domain in the public body rather than a
private person. This, T belicve. to be far better and more likely to
prevent inequities., T feel it is a considerable improvement over 1968
Senate Bill #18.

It appears that the tentative recommendation is the tentative action
on Recommendation & of the study, although the recommendation is dated
prior to the date of the study. T¢ I am in erroxy in this respect,
please advise me.

We also submit that provision should be made tc prevent inegquities as
discussed in our letter of April Z2nd. Otherwise the public body
might become the tool to inflict umwarranted and inequitable damage
to one person for the private gain of another.

I should like to have each member of the Coumission receive a copy of
this letter, as well as our letter of Aprii 22nd, and if this is not to
be done, or if you would like to have us farnish you with extra copies,
please let me know.

Again thanking you, 1 am
Yours very truly,

:
L e R N
VLY R T

J5sgph ¥. Hortﬁn
JKH :mf of HORTON & FOOTE

e



Jagenh K, Horion, Esq.
50 Callfarnls Pedera) Plaza
2770 Wlegkire Blvd, ' .

Los Anzeles, Cslifarniz 0035
Dear Mr, Hortoar

Taank you for your lettar of ¥y L4, concernisg the Commlasion's
tantative recoamerndstion relatine to byroads, Your latters of Aprell 22
ard Msy 1& will be raprotucsd, and each sember of the Comelssion will
rective & copy of thwm 20 that they san ha oonsidzrad 2t the sepe time
that the othor latters someniite on the fentativs recomendiileon are
ronglderad,

e tantative recormendatior woneensnhz the tantative declieion of

the Comrission., %4e study haz 2 Irfer dsts besaues 1% was revised to
atiminets zoma materiel that wan rot cwmsidared peeiinent Lo the gubiecy,

Sk H. DeMoolly
Temcuabive Becretary

JHD:aj
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AMENDYED IN SENATE MARCH 12, 1969
SENATE DILL No. 68

Introdnced by Senator Carrell

January 15, 1969

REFERRED TG COMMITTEE ON JUDICLARY

An act to amend Section 1238 of, and to edd Sections 12388
and 12333 to, the Code of Civil Procedure, releting to emi
nent domain.

The people of the State of California do emact as follows:

Sporion 1. Section 1238 of the Code of Civil Procedure iz
amended to read:

1234, Subject to the provisions of this title, the right of
emineit dormoin may be cxercised in behalf of the following
public ases;

1. Fortifieations, magazines, arsenals, Navy yards, Navy and
Army stations, lighthouses, range and beacon lights, eoast
surveys, and all cther publie uses authorized by the govern-
ment of the United States.

2. Public bumidings and grounds for use of a state, or any
state institution, or any institution within the State of Cali-

- D 0D = O N e DD D
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LEGISLATIVE COUNSEL'S DIGEST

SEB 68, as amended, Carrell (Jud.}, Eminent domain,

Amends Sce. 1238, Adds Sees. 12388 and 12389 C.CP.

Deletes provisions auwthorizing the exercise of the right of eminent
domain in behalf of byroads.

Provides that an owner of property for which there iz a striet
necessity for an easement for access to a publie road from such prop-
erty may zequire, by eminent domain proceedings, an easement for
access to a public road and that it shall afford the most reasonable
aecess copsistent with other uses of the burdened land and the location
of already established roads and shall include the right to install or
have installed utility facilities therein. BMakes these provisions inap-
plicable to prescribed lands in the state park system and for the
aequisition of a private or farm erossing over 4 railroad track.

Authorizes, in any case in which the state, a county, eity, public
distriet or other public agency in this state exercises the rtight of emi-
pent domain, the tuking of additional property in an amount reasonably
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forniz which is exempt from taxation under the provisicns of
Section Ia, of Artiele XIIT of the Canstitution of tha Staie of
California, and all other publie uses wuthiorized by the Legis
lature of the Stute of Culifornia.

3. Any public utility, and publie buildings and grounds,
for the use of any county, ncorporafed eity, or eily aond
county, village, town, school distrie!, or irrigation distriet,
ponds, lakes, eanals, aguediets, reservoirs, tunnels, fames,
ditehes, or pipes, londs, water system plants, buildings, rights

_of any nature in water, and any sther character of property

peeessary for condueting or sturing or Gistributing waaer for
the use of any county, ineorporated city, or city and county,
villaze or town or municipal water distviet, or the inhubituits
thereof, or any stale institutien, ov neeessary for the proper
development and sentrol of sueh use of said water, ¢ither at
the time of the taking of sald properiy, or for ile future
proper development and control thereod, or lor draining any
comuty, ineorporated eity, or ¢ity and connty, village or town;
raisine the banks of streams, removing obstruetions thercivom,
and widening snd deepening or straighiening their channels;
roads, kighways, boulevards, streets and alieys; public mour-
inz places for watereraft; publie parks, including parks and
other places eovered by water, and ail other publie uses for
the benefit of any county, incorporated city, or ity and
county, villape or town, or the inhubitanuss thereof, which may
be authorized by tle Liesislature; but the mode of apportion.
ing and colleating the cosis of sucl improvencats shull be Stlen
as may be provided in the statutes by which the same may be
autliorized.

4, Wharves, doeks, picrs, warehouses, chutes, booms, ferries,
bridess, toll ruands, plank and tarnpike rands; patis and reads
cither on ihe sueface, elevated, or depressed, Jor the use of
bieyeles, tricyeles, motoreyeles and other Lorseless vehieles,
steam, elecirie, and horse railreads, annes, ditehes, doms,
poundings, fumes, aquednets wnd pipes for irvigation, publie
transportziion. supplying mines and faraing neigltboriicods
with water, and drainimg and reebdming lands, and Sor doating
logs aud lumber on streams not navigable, awd water, wafer
rizhts, canals, ditehes, dams, poundings, {unws, aquedians and
pipes for irrization of lands furnished with water by corpora-
tions supplying water to the lunds of the stockholders viereof
only, and lands with all wells and water therein adjaeent to
the lands of any municipality or of any corporation, or person

neeessary 1o provide access to a publie road from any property which is
not taken and for which there is a striet ncecessity for an eusement of
aeeess to a pudlic road from such property.

Declares public right to use and cnjoy such easemenss, Imposes duty
of maintenance of easement on owner of the property for which the
easement is taken.

Vote—Alajority ; Appropriation—No; Sen. Fin~—No; W. & M.—No.
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suppiying water to the pubiie or o any neteithorliood or com-
mnnliy Lor Golestie use or feeivaiion,

3. Roads, tunnels, ditehes, flunes, pines, aneial and surfroe
traiznwisys ;ud dunmping places for w or]wnrv TiNes; ivo outiets,
uatural or stherwise, for the Jow, deposit or conduct of tail
ings or reluse matter fvom mines; also an cccupatiey in com-
mon Dy the pwners or possessors of different mines of any
plece for the flow, deposit, or condust of tailings or reluse
:.mltor from their several mises.

6. Telegraph, telephone, radio ond wircless lines, sysiems
antl plunis. -

e

7. Sewerage of any ineorporated eity, ety and oy, or
of any vilinge or town, whether ineorpornted or unineorpo-
razed, or ol any seitlement conmsisting of net less than 10
tumilles, or of any buiidi.m belonging to the stute, or to any
e lege or nmwrsny, also the eonmnecction of private residences
amdd other buildings, throwgh other property, with the mains
of un establishied sewer system in any such city, eity and
eounty, town or villuge,

B

8. Roads Tor transportation by tractiou cngines or road loco-
motives,

)

&, D1 pipelines,

I(} Railroads, roads and Aumes for quarmrn, logaing or
lumhcmnﬂ purposes,

11, Canls, reservoirs, dams, ditehes, Mumes, aqueduets, and
pipes and u..t]m mtur‘l or otherwise for mp,;‘mng, a.ori*xg,
and discharging water for the operation of Mmachinery for ihe
purpose of generating and transmiiting eleetricity for the
sapply of mines, quarries, raiiroads, tr*umv.':yf; mills, 2nd
factories with elestrie power; and wlse for tic .um.y ng of
eleciricity fo light or Leat wmines, quarries, milis, faciories,
1'1eurpm“t<,d eities and couaties, v*lh'rcs towns, or irrigation
disiricis; and also for 1.}r1.1~>1:|w elemrmt} for i rl.:mg, heat-
ing or pewer pUrnuses to individuals or eorparations; together
with lands, .n,mh.l-"z and ali other 1*1.provc1~1[-u s in or upon
which to creet, install, place, use or operate m: l"‘ui‘h‘lj’ for the
ph- frose of gener ntm" and transmitting electricity for any of
the purpases or uses above set forth.

F

12, Rlectric powerlines, eleetric heat lines, oleetric livht
lh-a'a electrie light, hieat and poweriines, and woris or plaats,
Iands, butldings or riehts of any character in wuter, or any

ather character of pmpcrty necessary Tor mencriiion, irans-
mission or distribation of eleetricity for the PUrpose "of fur-
nishiog or supplying electrie Iight, heat or power to any
county, ¢ity and county or mcorpomted city or town, or irri-
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oation district, or the inhabitaats thereof, or neaessary for the
proper developuient and control of suell s of sueh ecleeiricity,
either at the time oi the taking of said property, or for the
future proper developuent and control thereal,

e

13. Cemeteries for the burial of the dead, and ealurging
and adding tv the sune and the grounds thereok,
14. The plants, or any pari theveof, or any record {erein
of all persous, frms or corporations Loretofore, now or here-
after engezed in the business of searching rublie records, or
publishing public records or insuring or sarantecitnr titles
to real praperty, ineldding all copies of, and ol adstraets o
memorandit taken from. public veesrds. whieh are ownad by,
or in the possession of, sueh persous. fns or enrporalions ov
witlel are u<ed by them in thelr rispretive husinesses; pro-
vided, however, that the right ol ewminent demnain i Lebalf of
the public uses mentioned in this subdivision may be exereised
only for the puarposes of restoring or veplaving, 113 wimbe ov in
part, public records, or the substiciee off public reeards, of any
¢ity, eity and ceanty, ecunty or other muonicipeiity, which
yegords have been, or may hercafter be, lest or destrayed by
conflagration or other pulic ealamity; and provided Turther,
that such rieht shall be exercised only by the eity, eity and
county, eonuty or wmunicipaliiy whose recortds, or part of whose
records, have been, or may be. so lost or destroved.

15. Expositions or fairs in wid of whirh the eranting of
public moanys or ollier taings of vidue has Dbeen authorteed
by the Constitution.

16. Works or plants for supplying gas. heat, v irigeration
or power to any eounty, eity aul colntiy, or tenrporated vity
or town, or irrization district, er the hdinbitinds thereof, to-
gether with lnnds, builidbaes, and all olher improvemwenis in
or upoen whicl to eveet, install, ploae, maintain, Use or operite
nueliinery, applianees, works and plants for the purpise of
generating, trinsmidting and disiributing the sume and riguts
of uny nafure in water. or property of any charapter necessary
for the purpose of generating, transuitiing aud distribiing
tlie sare, ur neeessary for the proper develepment arul enntrol
of such use of sueli zus, heawt, refvigeration, or power, cither
at the time of the taking of said propeviy, or Tor the future
proper development and eontrol thereol.

18-

17. Standing trees and ground neeessary for the snpport
and maimtensnee thereof, aiong the cowrse of any highway,
within o raximum Gistanee of 200 feet on cach side of the
center thereof; and ground for the eslture and growth of
trees along the eourse of any highway, within the muximum
distance of 300 feet on each side of the center thereof.
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18, Propagation, reaving, plating, distrilution, protoction
o conservailen of fish,

‘J Alrporis lor the ]..ml.ng and taking off of atrerafr, and
Tor the eonstraetion aud unniensnes of hangirs, plooriag
wasts, Sying Selds, sipnal Hehts and radio equipmoent.

20, Auy work or undertaking of a rﬂy, connty, or ¢ily and
ehtaty, Imqmu-* .tailu-.ny OF Colisston, oF ol o nulitival
sibicdivision ay pulltic body of the stades (i} 1o & anotish, elear
or vemwave buildings from any area whieh s deirinientad Lo
the selety, healili and movals of the people by Ll of ihe
dii;:]liel.“mu, wvererowding, Caulty arrungement or desim, liek
of \.“h“..lmu or satiitary facilities of tl:v dweblings predomni-
mid i in osied areas; or (b)) o prm’i:iv Qwellinms., anarhinenis
or outwr Living au-mnmmhh:ms for persons or famities who
wek the amount of fneome which is neeessary {.u derermined
by the body rngaging in said work or undertaking lo erable
the to live in deeont, safe and sanitary dwelings without
overcrowding. .

J‘l)

21 Terminal f.mxlmr‘s Linds, or struetares For the veeelpl,
h.ume or Gelivery ol passengers or property by aiy canni
carrier (.pmumn-v upon any publie highway in this stte be-
tween fixed terming or over a regular route, or fur other Lermi-
nal fueilitios of any such earrior.

8o, 2. Section 1238.3 iy added to the Code of Civil Proce-
daze, ti vead:

1A, Subjeet to the provisions of this title, the right of
ominent dowain may be exercised in behalf of ithe following
Tredlie uses:

The aenuisition of an easentent by the awner of private prop-
erty for which there is a siriet neeessity for an exsomnent for
aeeoss 10 a public read frowm such property. The case-
ment which may be taken shall aftord the most redsnttadle
aceess To e property for which the easement is taken oo
sistent with other uges of the burdened tand aad (e eation
of .ﬂready extuhlished roads, and shall include the rigit to
install or have iustulled utility Loeilities thervin, The publie
shol) be enditlel. as of right, to nse and enjoy fhe ogawenment
which is taken. The owner of the property for wiien the c-.u‘c-
ment 15 taken shall nuantain any such easement.

This qm tion does not apply to lands of the state park system
as to which Section 5003.5 of the Publie Resources Cude ap-
plics,

This scetion shull not be utilized for the .uqniaiiinn of a
pnmte or farm crossing gver a railroad track. the exehisive

rownedy of an owner of a landlocked parcel to ne-qmre a private
or f..rm crossing over such traek being that provided in Seetion
7537 of the Public Utilities Code.
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Sec. 3. Section 1238.9 is added to the Code of Civil Pro-
cedure, to read:

12339, In any case in which the state, a county, eity, pub-
lic district or other public agency in this state exercises the
right of eminent domain, additivnal preperty may be faken in
an amount reasonably necessary io provide access to a public
read from any property which is not taken and for which
there is a strict necessity for an easement of access to a public
road from such other property. The easement which may be
taken shall afford the most reasonable access to the property,
consistent with other uses of the burdened land and the loca-
tion of already established roads. The publiec shall be entitled,
as of right, to use and enjoy the easement which is tales any
easevnent leken under this section . The owner of the property
for which the easement is taken shall maintain any such ease-
ment.

Nothing in this section shell be construed to prohidbit o publie
agency from reséricling the use and enjoyment by the public
of any casemend or right.of way teken under any other provi-
ston of this ixtle.

Szc. 4. The Legislature hereby declares its poliey to elimi-
nate landlocked parcels of property in order to facilitate publie
safety and to enable the beneficial use of all land in this state,

)
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STATE OF CALIFCRNIA
CALIFORNIA LAVW

REVISIOF COMMISSION

TENTATIVE RECOMMENDATION

relatigg to

CONDEMNATION LAW AND PRCCEDURE

The Right to Teke (Byroads)

CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford University
Stanford, Celifornis 94305

WARNING: This tentative recommendation is being distributed so that

interested persens will be sdviged of the Commission's tentative con-

clusions and can meke their views known to the Commission. Any

comments sent to the Commission will be considered when the Commission

determines what recommendation it wiil make to the California Legislature.
The Commission of'ten substantis revises tentative recommendations

as a result of the comments it receives, Hence this tentative recommen-

dation is not neceasarily the recommendation the Comnigsion will submit
1o the Legislature.




. NOTE .

This recommendation includes an explanatory Comment to each
section of the recommended legislation. The Comments are written
as if the legislation were enacted since their primary purpose is |
to explair the law as it wonld exist (if enacted) to those who will
have occasion to use it after it is in effect.




Revised November 26, 1968

IENTATIVE
RECCMMENDATION OF THE CALIFORNIA
IAW REVISION COMMISSION
relating to
CONDEMNATION IAW AKD PROCEDURE
The Right to Take (Byroads)

As enacted in 1872, Code of Civil Procedure Section 1238
authorized takings for "byroads" in subdivision {4} and for "byroads
leading from highways to residences and farms" in subdivision (6).
Subdivision (6) was expanded in 1895 to cover "byroads leading from
highways to residences, farms, mines, mills, factories and bulldings
for operating machinery, or necessary to reach any property used
for public purposes." In an appropriate case, Civil Code Section
1001 would appear to authorize a private person to maintain an action
to acquire private property for the "byroad" described in sub-
division (6).1

The need for resort to eminent domain to acquire property for
byroads is partially alleviated by the common law doctrine of "vays
of necessity." Nevertheless, situations exist where a landowner lacks
adequate accees to an established road end does not have a common
law way of necessity. Use of the general authority of Civil Code
Section 1001 to acquire property for byroads hae not received Judicial
sanction and no explicit special statutory procedure now exists
whereby either a public entiﬁy or an individual may condemn to provide

byroads. The Commission therefore recommends that the provisions in

1. For additional background information, see the research study (attached)

prepared by the staff of the Iaw Revision Commission.

~1-



subdivisions (%) and (6) of Section 1238 relating to byroads be
deleted and that more explicit statutory provisions relating to
byroads be enacted., Specifically, the Commission recommends:

1. The Street Opening Act of 1903 (Streets and Highways Code
Sections 4000-4443) should be amended to make clear that a byrcad
may be opened in the manner therein provided. This act, if 1t does
not already permit opening of byroads, is readily adaptable for this
purpose and provides a complete statutory procedure covering notice,
review, compensation, and aseessment, To provide explicit recognition
that the initiative for the opening of new roads, including byroads,
Traqueirily cales - from private persons and to codify the present
practice in at least some counties, & provision should be added to
the Street Opening Act of 1903 to meke clear that private persons
may present requeste for specific improvements to be undertaken under
the act.

These changes will make available an existing procedure whereby
the cost of the improvement {including acquisition of land by condemna-
tion) will be paid by the benefited property owner. Of course, the
legislative body acting on the request to establish s byroad should
have complete discretion to refuse to undertake the projJect and should
be permitted, for example, to assess the benefited person not oanly for
the cost of establishing the byrocad but alsc for the cost of its
maintenance. See, e.g., Streets and Highways Code Sections 969.5 and
1160~-1197.

2, A puilic entity acquiring property for a public use should be

pvermitted to acquire such additional property as is necessary to provide

-2-



aces8s to property not taban. In certein situatione, the acquisition
of property for a public use may cut olf acecess to property not taken.
In such situstions, it is fairly clear that the taking of additional
property to provide access to the otherwise isolated parcel would be
held to be a public use but in Californis no explielt atatutory or
declsional authority for such takings exists. A statutory provision
recoghizing that such authority exists is desirable for such takings
often are the most satisfactory mothod of mitigating the adverse
consequences when land is acquired for a public improvement and such

authority would minimize the need for so-called "excess condemnation.”

3. The Commission has considered whether a private person should

be authorized to Initiate condemnstion proceedings for s byroad. Under

2

California law, & privete person mey initiste such proceedings to acquire

a sever easementS and an argument could be made for the extension of

this authority to the ascquisition of a byrosd. The Commissicn has con-
cluded however +that, if there ie need for the acquisition of a byrocad

by condemnation, the appropriaste legislative body rather than & private

b

person should initiste the condemnation proceeding.

2. See People v. Superior Court, 68 Adv, Cal. __, 65 Cal. Rptr. 3L2,
P.2d 342 (1968).

3. Linggi v. Carovotti, 45 Cal.od 20, 286 P.2da 15 (1955).

4. The right of any public condemnor, e.g., public utility to condemn

access roads to property acguired for a public use should be un-
affected by this recormendation. It should alsc be noted that
this 1s, in any event, mezrely the first in a series of reccmmen-
daticne dealing with the proper extent of the power of eminent

436

domein and will be submitted to the Legislature only a8 a part of

comprehensive legislation decaling with that subject.

-3-



The Commission's recommendations would be effectuated by the enactment

of the following messure:

An act to amend Section 1238 of, and to add Section 1238.8 to, the

Code of Civil Procedure, and to amend Section 4008, and to add

Sections 4008.1 and %120.1 to, the Streets and Highways Code,

relating to roads.

The people of the State of California do enact as follows:

Section 1. Section 1238 of the Code of Civil Procedure is
amended to read:

1238. Subject to the provisions of this title, the right of
eminent domain may be exercised in behalf of the following public
uses:

1. PFortifications, magazines, arsenals, Navy yards, Navy and
Army stations, lighthouses, range and beacon lights, coast surveys,
and all other public uses suthorized by the Govermnment of the United
States.

2. Public buildings and grounds for use of a state, or any
state institution, or any institution within the State of California
which is exempt from taxation under the provisions of Section 1la of
Article XIIT of the Constitution of the State of California, and
all cther public uses authorized by the Legislature of the State of

Californis.,



3. Any public utility, and public buildings
and grounds, for the use of any county, incorporated city, or city
and county, village, town, schocl district, or irrigation district,
ponds, lakes, canals, aqueducts, reservoirs, tumnels, flumes, ditches,
or pipes, lands, water system plaents,buildings, rights of any nature in
water, and any other character of property necessary for conducting
or storing or distributing water for the use of any county, incorporated
city, or city and county, village or town or municipal water district,
or the inhabitants therecf, or any state institution, or necessary
for the proper development and control of such use of said water,
either et the time of the taking of said property, or for the future
proper development and control thereof, or for draining any county,
incorporated city, or city and county, village or town; raising the
banks of streams, removing obstructions therefrom, and widening and
deepening or straightening their chanmnels; roads, highways, boulevards,
streets and alleys; public mooring places for watercraft; public parks,
inciuding parks and other places covered by water, and all other
public uses for the benefit of any county, incorporated city, or city
and county, village or town, or the inhabitants thereof, which may
be authorized by the Legislature; but the mode of apportioning and
collecting the costs of such improvements shall be such as may be
provided in the statutes by which the same may be authorized.

Lk, wharves, docks, piers, warehouses, chutes, booms, ferries,
bridges, toll roads, byreads; plank and turnpike roads; paths and
roads either on the surface, elevated, or depressed, for the use of
bicycles, tricycles, motorcycles and other horseless vehicles, steam,
electric, and horse railroeds, canals, ditches, dams, poundings, flumes,

.S



aqueducts and pipes for irrigation, public transportation, supplying
mines and farming neighborhoods with water, and draining and reclaim-
ing lands, and for fleoating logs and lumber on streams not navigable,
and water, water rights, canals, ditches, dams, poundings, flumes,
aqueducts and pipes for irrigation of lands furnished with water

by corporations supplying water to the lands of the stockholders
thereof only, and lands with all wells and water thereln adjacent

te the lands of any municipality or of any corporation, or perscn
supplying water to the public or to any neighborhood or commnity for
domestic use or irrigation.

5. BRoads, tunnels, ditches, flumes, plpea, aerial and surface
tramways and dumping places for working mines; alsc ocutlets, natural
or otherwise, for the flow, deposit or conduct of tailinges or refuse
matter from mines; 8150 an occupancy in common by the owners or
possessors of different mines of any place for the flow, deposit, or
conduct of tailings or refuse matter from their several mines.

6+ - -Byroads-leading-frem-highways-to-resideneesy-farme - -Rinesy
mitley-Faetories-and-buildinge-for-eperating-machineryy-or-neceesary
to-reach-asy-property-used-for-pubiie-purposes~

T. Telegraph, telephone, radio and wireless lines, systems and
plants.

8. BSewerage of any incorporated city, city and county, or of any
village or town, whether incorporated or unincorporated, or of any
settlement consisting of not less than 10 families, or of any buildings,

belonging to the State, or to any college or university, alsc the
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comnection of private residences and other buildings, through other
property, with the mains of an established sewer system in any such
city, city and county, town or village.

9. Roads for transportation by traction engines or road
locomotives.

10. 0il pipelines.

1l. Railroads, roads and flumes for quarrying, logging or
lumbering purposes.

12. C(Canals, reservoirs, dams, ditches, flumes, aqueducts, and
pipes aml outlets natural or otherwise for supplying, storing, and
discharging water for the operation of machinery for the purpose of
generating and transmitting electricity for the supply of mines,
quarries, railroads, tramways, mills, and factories with electric
power; and also for the applying of electricity to light or heat
mines, quarries, mills, factories, Iincorporated cities and counties,
villages, towns, or irrigation districts; and also for furnishing

electricity for lighting, heating or power purposes to individuals or

corporations; together with lands, buildings and 211 other improvements -

in or upen vwhich to erect, install, place, use or operate machinery
for the purpose of generating and transmitting electricity for any
of the purposes or uses above set forth.

13. Electric power lines, electric heat lines, electric light
lines, electric light, heat and power lines, and works or plants,
lands, buildings or rights of any character in water, or any other

character of property necessary for generation, transmission or



distribution of electricity for the purpose of furnishing or
supplylng electric light, heat or power to any county, city and county
or Incorporated city or town, or irrigation district, or the inhabitants
thereof, or necessary for the proper development and control of such
use of such electricity, either at the time of the taking of said
property, or for the future proper development and control thereof.

14. Cemeteries for the burial of the dead, and enlarging and
adding to the same and the grounds thereof.

15. The plants, or any part thereof, or any record therein
of all persons, firms or corporations heretofore, now or hereafter
engaged in the business of searching public records, or publishing
public records or insuring or guaranteeing titles to real property,
including all copies of, and all abstracts or memoranda taken from,
public records, which are owned by, or in the possession of, such
rersons, firms or corporations or which are used by them in their
respective businesses; provided, however, that the right of eminent
domain in behalf of the public uses mentioned in this subdivision may
be exercised only for the purposes of restoring or replacing, in whole
or in part, public records, or the substance of public records, of any
city, city and county, county or other municipality, which records have
been, or may hereafter be, lost or destroyed by conflagration or
other public calamity; and provided further, that such right shall
be exercised only by the city, city and county, county or municipality
whose records, or part of whose records, have been, or mey be, so lost

or destroyed.



16. Expositions or fairs in aid of which the granting of
public moneys or other things of value has been authorized by the
Constitution.

7. Works or plants for supplying gas, heat, refrigeration
or power to any county, city and county, or incorporated city or
town, or irrigation district, or the inhabitants thereof, together
with lands, buildings, and all other improvements in or upon which
to erect, install, place, maintain, use or operate machinery, appliances,
works and plants for the purpose of generating, transmitting and
distributing the same and rights of any nature in water, or property
of any character necessary for the purpose of generating, tranamitting
and distributing the same, or necessary for the proper development
and control of such use of such gas, heat, refrigeration, or power,
either at the time of the taking of sald property, or for the future
proper development and ccntrol therecof.

18. Standing trees and ground necessary for the support and
maintenance therecf, along the course of any highway, within a
merximm distance of 300 feet on each side of the center thereof;
and ground for the culture and growth of trees along the course of
any highway, within the maximm distance of 300 feet on each side
of the center therecf.

19. Propagation, rearing, planting, distribution, protection
or conservation of fish.

20. Airports for the landing and taking off of aireraft, and
for the construction and maintenance of hangars, mooring masts, Flying
fields, signal lights and radio equipment.
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21. Any work or undertaking of a city, county, or city amd
county, housing authority or commission, or other political sub-
division or public body of the State: (a) to demolish, clear or
remove buildings from any area which is detrimental to the safety,
health and morals df the people by reason of the dilapidation, over-
crowding, faulty arrangement or design, lack of ventilation or
sanitary facilities of the dwellings predominating in such areas;
or (b) to provide dwellings, epartments or other living accommoda-
tions for persons or families who lack the amount of income which
is necessary (as determined by the body engeging in said work or
undertaking) to emable them to live in decent, safe and sanitary
dwellings without overcrowding.

22. Termipal facilities, lands, or structures for the receipt,
transfer or delivery of passengers or property by any common cerrier
operating upon any public highway In this State between fixed
termini or over a regular route, or for other terminal facilities

of any such carrier.

Comment. Section 1238 is amended to delete subdivision {6) and

to delete the reference to "byroads" from subdivision (4#). These pro-

vislons are superseded by Code of Civil Procedure Section 1238.8 and

revisions of the Street Opening Act of 1903 (Streets and Highways Code

Sections 4000-4443). See Streets and Highways Code Sections 4008,

L008.1 and 4120.1 end the comments to those sections. The Street

Cpening Act of 1903 includes specific authority to exercise the right

of eminent dcmain for byroads in Section 4090.
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Sec. 2. Section 1238.8 is added to the Code of Civil Procedure,
to read:

1238.8. Where & public entity scquires property for
8 publlc use and exercises or could have exercised the right of
eminent domain to acquire such property for such use, the public
entity may exerclse the right of eminent domain to acquire such
additional property as is reasonably necessary to provide access to
an existing public road from any property which is not acquired for
such public use but which is cut off from access to a public roed

as a result of the acquisition by the public entity.

Comment. Section 1238.8 provides explicit statutory recognition of
the right of & public condemnor that  acquires preperty for a public use to
condemn such additional property a&s is necessary to provide access to
property not taken which would otherwise lack access as a result of the
acquisition. The access road need not be one that is open to the
public. Although no explicit statutory or decisional authority for such a
taking exists in Californim, the right to exercise the power of eminent
domain for such purpose probably would be necessarily implied from the
right to take property for the public improvement itself. Such a taking

would be a taking for a public use. E.g., Department of Public Works

v. Faring 29 I11.2d 474, 194 W.E.2d 209 {1963); Iuke v. Mass. Turnpike

Auth., 337 Mass. 304, 149 N.E.2d 225 {1958); May v. cChio Turnpike Comm.,

172 chio 8t. 555, 178 N.E.2d2:920 (1962); Tracy v. Preston, Director of

Highvays, 172 Ohio St. 567, 178 N.E.2d4 923 (1962).
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Sec. 3. Section 4008 of the Btreets and Highways Code is
amended to read:
4008, "Street" includes public street, avemues, roads,

highways, byroads, squares, lanes, alleys, courts or places.

Comment. The addition of “byroads" to Section L4008 makes it clear
that byroads--roads, open to public use, that furnlsh access to an existing
public road from or primarily from otherwise isolated property--may be
established under the Street Opening Act of 1903. See Section 4008.1
defining "byroad.” This addition probably codifies existing law. Cf.

City of Oakland v. Parker, 7O Cal. App. 295, 233 Pac. 68 {1924).




Sec. k. Section 4008.1 is added to the Streets and Highways
Code, to read:

4008.1. "Byroad" means a road, cpen to public use, that
furnishes access to an existing public road from or primarily from

otherwise isolated property.

Coament. The definition of "byroad" in Section L4008.1 is based on

the discussion in Sherman v. Buick, 32 Cal. 242 (1867). It adopts sub-

stantially the definition formerly incorporated in Section 1238(6) of
the Code of Civil Procedure; however, any restriction in utilization

of the property served by the byroad is eliminated.
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Sec. 5. Section 4120.1 is added to the Streets and Highways
Céde, to read:

4120.1. The owner of any property that may be benafited by
& proposed improvement mey file with the legislative body & request
that the improvement be undertaken. Such request may, but need not
include the maps, plats, plans, profiles, specifications, and

other information referred to in Sectioms L120 and L4122.

Comaent. Section 4120,1 is added to the Street Cpening Act of 1503
to expressly suthorize initiation of improvement proposals by individual
property cwners. Similsr procedures already exist in many counties and

eltlies.
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# 36 12/12/68
A STUDY
relating to
THE USE OF THE POWER OF EMINENT DOMAIN

TO ACQUIRE BYRQADS

As enacted in 1872, Code of Civil Procedure Section 1238 authorized
takings for "byroads" in subdivision (4) and for "byrosds leading from
highways to resldences and farms" in subdivision (6). Subdivision (6) was
amended in 18951 to cover "byroads leading from highways to residences,
farms, mines, mills, factories and buildings for operating machinery, or
necessary to reach any property used for public purposes."2

The need for resort to eminent domasin to provide byrosds is
partially slleviated by the common law doctrine of "ways of necessity.”
When the facte that give rise to & common law way of necessity are
established, the right will be recognized; there is no need to institute
eminent domain proceedings or to compensate the owner of the land over
which the way of necessity is located.3 Nevertheless, subdivieion (6)
and the "byrosd" provision of subdivision (4} are not merely statutory
substitutes for the common law way of necessity. A way of necessity srises
when & grantor conveys land shut off from access to a road by the grantor's
remaining lend or by his land and the land of a stranger or where =
similar situation is created by a partition, either voluntary or in-
voluntary. Situatione, .bherefore, exist wbhere a landowner lacke access
to an esteblished road and does not have a common law way of necessity.
The right to take property by eminent domain for a "byrocad" may provide a
solution to this problem where the owner's efforts to purchase a right of

access scross his nelighbor's land fail.
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In the leading California decision, Sherman v. Buick, the taking

of private property for a byrcad was held proper where the rocad was
in fact to be a public road, open to all who desired to use it, even
though the road was designed to provide access for the land of a

private person and he bore the cost of establishing and maintaining

the road. In Sherman, the court held constitutional an 1861 act!
that authorized the county board of supervisors to take private
property to establish "public" and "private” roads. The court
held that the term "private road" was used merely to designate a

particular kind of public road, and that, notwithstanding the some-
9

what inaccurate language, the use was public:

Roads, leading from the main road, which run
through the county to the residences or farms of individuels,
are of publlc concern and under the control of the Govern-
ment. Taking private property for the purposes of . such
roads is not & taking for private use. They are open to
everyone who may have occasion to use them, and are there-
fore public. Their character as public roads is unaffected
by the circumstances, that in view of their situation, they
are but little used, and are mainly convenient for the use
of a few individuals, and such as may have occasion to visit
them socially or on matters of business, nor by the circum-
stance that in view of such conditions the Iegislature may
deem it just to open and maintain them at the cost of those
most immedlately concerned instead of the public at large.
The object . for which they are established is nome the less
of a public character, and therefore within the supervision
of the Government. To call them "private roads" is simply
a legislative misncmer, which does not affect or change their
real character. By-roads is a better name for them and one
which is less calculated to mislead the uninitiated.

P -



In drafting subdivision {6) of Section 1238, which superseded
a part of the 1861 act referred to in the Sherman case, the 1872 Code
Commissioners adopted the court's suggestion that roads used primarily
for the convenience of a few individuals be described as “byroads.”l'
The pertinent portion of the remainder of the 1861 act was compiled
in Section 2711 of the 1872 Political Code, which read:

Private or by-roads may be opened for the convenience

of one or more residents of any road district in the same

manner as public roads are opened, whenver the Board of

Supervisors may for like cause order the same to be viewed

and opened, the person for whose benefit the same is re-

quired paying the damages awarded to the landowners, and

keeping the same in repair.

In 1883, Section 2711 was repealed and substantially reenacted
as Political Code Section 2692.11 Section 2692 was smended in 191312
to include coverage for ways for "a canal” and in 191913 the words
"irrigation, seepage, or drainage" were inserted before "capal."
The section was repealed in 3.9'1L3,ll’L the portion relating to canals
being compiled in Water Code Sections 7020-7026 and the portion relating
to private or byroads not being continued. In 1949, Political Code
Section 2692 was again repealed,l5 and Streets and Highways Code Sec-
tions 1128-1133 were enacted by the same actl6 to permit "private or
by-roads" to be opened, laid out, or altered for "timber access purposes. "
A 1955 amendmentlT made these sections applicable to any private or
byroad but the sections were repealed in 1961.18 Ho special statutory

1
procedure now exists 9 whereby an individual or public entity may

condemn to provide the "byroads" described in subdivision (6).



In City of Los Angeles v. Leavis,20 it was held that a city

could condemn property for a public street relying solely on Civil
Code Section 1001 and Section 1238. Hence, although no appellate
decision on this question has been found, it seems fairly clear that
subdivision (6) of Section 1238 is itself authority for a public
entity to exercise the power of eminent domain to provide "byroads.™
Bowever, many cities and counties sre reluctant to institute condemna-
tion proceedings to provide a "byroad" even though the benefited
person is willing to bear the cost of acquiring and maintalning the
road.

Appelliate courts in California have not decided whether a private
person may meintain an action under Civil Code Section 1001 to acquire

private property for the sort of byroad described in subdivision {6).23
Nevertheless, a serles of cases has established the proposition that

24
such a byrcad is a public use, and the California Supreme Court held

2
in Linggi v. Garovotti 2 that & private individual may msintain an

eminent domain proceeding to provide a sewer connection for a single
residence. Although landlocked property does not present the health
hazard present in the Linggi case, it is likely that California would
follow the holdings in numercus other stat9526 and permit a private
person to acgquire a byroad in an appropriate case.

Private corporstions have sought unsuccessfully in two cases to

condemn access to land. In General Petroleum Corporation v. H'obson.eT

the holder of an oll and gas prospecting permit granted by the state

28

under a 1921 act ™ brought an eminent domain proceeding in the federal

court to acquire an easement over private property from the highway

b



to the place where it planned to prospect for ¢il. A demurrer to

the corporation's complaint was sustained. The corporation contended
that the taking was a public use authorized both under the 1921 act
and under the Code of Civil Procedure Section 1238. The 1921 act
ineluded a provision giving the right of eminent domain to permittees
to acquire a right of way over private property, but the court held
this provision void as not embraced within the title of the act. Aan
alternative ground for the holding was that the complaint did not

show that the taking was for a publlic purpose:

Nor can section 1238, subd, 5, C.C.P. of California,
authorize the taking of private property for "roads * * *
for working mines." Subdivision 6: "By-roads leading from
highways to residences, farms, mines, mills, factories and
buildings for operating machinery, or necessary to reach any
rroperty used for public purposes.” The plaintiff has no
working mines, nor any active industry, nor is it in any
sense within any of the provisions of this sectlon, nor is
the property covered by the permit used or contemplated to
be used for a public purposs, nor can the court assume a
public use or purpose where none is claimed, or none can be
reasonmably deduced from conceded or established facts. Sher-
man v. Buiek, 32 Cal. 241, 91 Am, Dec. 577, is not elucidatirng,
nor is Montersy County v. Cushing, 83 Cal. 507, 23 P, 700;
nor was this issue before the court in County of Madera v.
Raymond Granite Co,, 139 Cal, 128, 72 P. 915. These cases
are cited becauss particularly relied upon bty the plaintiff,
A1l cases cited have been examined, but have not [sic ]
application.

Eminent demain can only be invoked beecause the interest
of the public .is greater than the interest of the private
individual, and may not be invoked by a private person for
private gain or adwvantage. The plaintiff's permit prospecting
for oil enterprise by reason thereof is speculative and wholly
private, and the private property may not be taken for a
private purpose. Clearly the complaint does not state a
cause of action; complainant does not show that it has legal
capacity to maintain the action, nor that ﬁbe_taking is for
a public purpose, [Emphasis in original,]




The meaning of thils language is not entirely clear. It is
clear, however, that the court concluded that the use for which the
property was sought to be acgulred--prospecting for oil--was not
one within any of the provisions of Section 1238. The court may
have overlooked the general authorization to condemn for "byroads"
in subdivision {4). Some of the language indicates that the court
also may have had in mind the well-established proposition that
the mere fact that a particular use is listed in Section 1238 does
not mean that the use is a public use under the facts of a particu-
lar case.30 The court also seems to take the position that the
residence, farm, mine, mill, factory or buildings for operating
machinery referred to in subdivision (6) must already be in
existence at the time access is sought to be condemned. This line
of reasoning would not apply to subdivision (4) which authorizes

exercise of the power of eminent domain for "byroads" without any
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limitation or description such as that found in subdivision (6),
but the court did not refer to subdivision (4), The opinion does
not appear absclutely teo preclude a private person from taking
private property for a byrcad described in subdivision (6). At
the same time, the holding in the case would permit no signifiszant
application of the "byrcad" authorization in subdivision (#),.

n
In City of Sierra Madre v. Superiocr Court, a land developer

sought to maintain a proceeding in the name of the city to acquire
an access road to a planned subdivision in order to meet the require-
ments for subdivision approval., As the city had not authorized ths
procesding, prohibition issued to prevent its prosecution, The
opinicn does not indicate whether the proceeding would have been
permitted had the developer brought the suit in its own namse.

In addition to establishing that the byroad would be a "publie

use'" under the eircumstances of the partieular ecase, the condemnor

32
would also have to show that the proposed taking is "necessary."
33
Reasoning from the common law way of necessity cases and the
34

Linggi deecision, it seems safe to predict that the courts would not
allow condemnation if there were any other reasonable altsrnative
to the taking.

This survey demonstrates the uncertainty that now exists as to
whether property may be taken to provide an access road from an

established highway to the land of a private person., This uncertainty

-7



should be eliminated in any revision of the law of eminent
domain. The following recommendations are made in this connection:

1., The provision in subdivision (4) of Section 1238 of the
Code of Civil Procedure relating to "byroads" and subdivision (&)
of the same section should be eliminated, These provisions
should be supsrseded by more explicit ' statutory provisions.

2, 4 statutory provision should be emacted to provide sxpressly
that any public condemnor that acquires property for a public use
may acquire by eminent domain such additional property as is
necessary to provide access to property not taken which would
otherwise becoms landlocked by the taking., It is fairly clear
that the taking of property to provide acecess in this situation
would be held to be 2 publie use.35 Although such a statute might
be limited to takings for limited aceess highways, such a limitation
is not recommended, Since it is the taking by the condemnor that
creates the need for the access road, the condemnor should havs
avthority to provide access whers this would be the appropriate
method of mitigating the adverse-consequences of the taking, Any
attempted abuse could be prevented by finding that the taking for
the access road is not 2 public use urder the facts of the parti-
cular case, The Callfornia Supreme Court has' recently taken
a very liberal position toward "“excess condemnation"j? and a
significant benefit of the recommended statutory provision would

be elimination of the nesed for exesss condemnation in some

situations,



3. A procedure similar in substance to that provided by
Tormer Streets and Highways Code Sections 1128-1133 should be reenacted.
These sections were repealed in 1961. They permitted the county
board of supervisors to take property for a road, open to all who
deslred to use it, but required that the cost of acquisition, estab-
lishment, and meintainlng the road -be imposed on the person or
persons primarily benefited. This procedure places the board of
supervisors in the position of determining whether the acecess road
should be established. On the other hand, it imposes the costs
on the benefited persons. If this type of procedure were adopted,
the statute should permit cities and other public entities concerned
with road work to utilize the procedure.

A convenient means of accomplishing this recommendation would
be to amend the Street Opening Act of 1903 (Street and Highways Code
Sections 4000-4443) to make clear that byroads may be provided
pursuant to that act. The act appears to be the one most readily
adaptable for the opening of byrcads since it provides a complete and
satisfactory procedure covering notice, legislative and judieial
review, compensation and sssessment.

4. As an alternative to the preceding recommendation, private
persons might be authorized to condemn easements that would be
dedicated to public use, be open to the public, and provide ingress
and egress from private property to established roads. Such a
taking should be permitted only upon a showing of strict necessity
and not vwhere the person has another method of access, even though

the latter is inconvenient. The burden of maintaining the access



road should be lmposed on the person secking access. Many of the
other states authorize the use of the power of eminent domain.to
acguire property for such purposes. As maximum utilization of land is
important, and as a strict showing of necesgity might adequately
protect the condemnee, this may be one of the few Instances in which
"private condemnation" would be justifled. It is possible that this
alternative would merely restate existing Califormia law.

Senate Bill No. 18, introduced at the 1968 session of the
California legislature but not enacted, dealt with this problem and

would have enacted the substance of items 1, 3, and 4 above.
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THE DECLARED PUBLIC USES
BYROADS AND WAYS OF NECESSITY
FOOTNCTES
Cal. Stats. 1895, ch. 98, §.1; p. 8o.
Tt is interesting to trace the historical development of "byroads.”
In colenial times, statutes permitted individuals to condemn
private property for access rcads for their private use. Aas
additional areas of the country were opzned to settlement,
similar statutes were enacted. It was generally assumed that
these stabutes were valid until the 184%0's and 1850's when a
narrowing of the concept of public use occurred; in all but =
few states, the nse of eminent dcmain +to acquire land for
private roads for the exclusive use of a few persons was held
g private use. In Califcornia and some other states, the statutes
were either construed or revised to permit the taking of lands
for access yoads only if the roads were open to public use. In a
substantial number of states, constitutional provisions were
adopted to permit the taking of private property by eminent
domain for access roads. E.g., Ala. Ccnst., Art. I, § 23 (1901); Ariz.
Const., Art.II, § 17 (1910); Colo. Const., Art. II, § 1% (1875);
Ga. Const., Art. I, § 2-301), para 1 (1877); Ill. Const. Art.
IV, § 30 {1870); Kan. Const., Art. 12, § 4 (1859); La. Ccnst.,
Art. IIT, § 37 (1921); Miss. Const., Art. 4, § 110 (1890); Mo.
Const. of 1945, Art. I, § 28 (1875); N.Y. Const.,Art. I, § 7,
subd. (¢} (1846); okla. Const., Art. II, § 23 {1907); Wash. Const.,
Art. I, § 16 (1889); Wyo. Const., Art. 1, § 32 {1889), See also
Fla. Const.,art. XVI, § 29 (1885); Ore. Const..art. I, § 18 (1857).
The California Constitutional Conventiocn did not consider such a
provision; ohly a passing refersnce was made in the debates
to thia problem. IT Debates and Proceedings of the Constitutional
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Convention of the State of California 1028 (1881) [1878-1879]
(Remarks of Mr. Shafter).

It has been recognized in Callfornis and elsewhere that the
taking of property for use as a public road is a taking for a
publie use, even though the rcad is used primarily to provide access
to the land of a single individual. E;g;, Sherman v. Buick, 32 Cal.

2Ll (1867). 29A C.J.S. Eminent Domain § 34 (1965)("[Tlhe prineciple

to be deduced from the cases besring on the question seems to be
that if the road, when 1l2id out, is in fact a publie roed, open to
all who may desire to use it, it is & public use, and valid, sgl-
though the road 1s primarily designed for the benefit of an
individusl, and although the cost of leying out and maintaining such
road is borne in whole or in part by the petitioners therefor."

{footnotes omitted]). Compare 26 Am.Jur.2d Eminent Domain § 47 (1966).

The historical development is traced in Nichols, The Meaning of

Public Use in the Law of Eminent Domain, 20 Boston U. L. Rev. 615,

617-626 (1940). For an historical account in a particular state,

see Notes, 11 Ala. L. Rev. 182 (1958)(Alabama); 33 Ky. L. J. 120 {19u4k)
(Kentueky) .

Taylor v. Warneky, 55 Cal. 350 (1880); Blum v. Weston, 102 Cal. 362,
369, 36 Pac. 778, 780 (1894); Reese v. Borghi, 216 Cal. App.2d 324,

30 Cal. Rptr. 868 (1963).

E.g., Mesmer v. Uharriet, 174 Cal. 110, 162 Pac. 104 (1916)
(partition); Reese v. Borghi, 216 Cal. App.2d 324, 332-333, 30 Cal.
Rptr. 868, 873 {1963); Tarr v. Watkins, 180 Cmsl. App.2d 362, 4 Cal.
Rptr. 293 (1960). See also Paywalt v. Walker, 217 Cal. App.2d 669,

675, 31 Cal. Rptr. 899, 902 (1963). A way of necessity continues only
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10.

go long as the necessity exists. BSee generslly Martinelli v. Luis,

213 Cal. 183, 1 Pac. 980 (1931); Cassin v. Cole, 153 Cal. 677, 679,
96 Pac. 277, 276 {1908).
In addition, the showing of "necessity" required to acquire a byrcad
by eminent domain may not be the same as that required to establish
g common law way of necessity. The common lew right exists only in
cases of extreme necessity and not where the landowner has another
means of access even though inconvenient. Marin County Hosp. Dist,
v. Cicurel, 154 Cal. App. 24 29%, 302, 316 P.2d 32, 37 (1957). See
also Swith v. Shrbek, 71 Cal. App.2d 351, 360, 162 P.2d 67k, 678
(1945).
32 Cal. 2ke (1867).
Cal. Stats. 1861, Ch. 380, & 7, p. 392.
"[Tihe legislature of this state . . . [i]n the plan devised by them

. have for the purpose of classification divided roads into 'pub-
lic and private,' and provided how they may be laid out and established
and how maintained. The former are to be 1aid out and maintained at
the expense of the county or road distriet at large, and sre therefore
called 'public.' The latter at the expense of such persons as are
more eapecially and directly interested in them, and therefore called
'private.' But the latter are as much public as the former, for any
one can travel: them who has occasion--and no more can be said of the
former." 32 Cal. at 253. See also 45 Ops. Cal. Atty. Gen. 98 (1965).
Cf. Brick v. Keim, 208 Csl. App.2d 499, 503-504, 25 Cal. Rptr. 321,
323-324 (1962).
32 Cal. at 255-256.
See Code Commissioners' Note to subdivision (6): "Subdivision
6 supersedes part of § 7 (Stats. 1861, p. 392), which prescribes
the mode for lsying out private roads. This clause has been drawn

to make 1t conformable to the decision in Sherman v. Bulck, 32 Cal.
-3-



11.

12,
13.
1k,
15.
16.
17-
18.

1g.

20.

241, 91 Am. Dec. 597." The same word--"byroad"--was also used
in subdivision (4) of Section 1238.

Cal. Stats. 1883, Ch. 10, p. 5. Section 2692 was held
constitutional. Monterey County v. Cushing, 83 Cal. 507,

23 Pac. 700 (1890); los Angeles County v. Reyes, 3 (al.

Unrep. 775, 32 Pac. 233 (1893); ILake County v. Allman, 102
Cal. 432, 36 Pac. 767 (1895); County of Madera v. Raymend

G. Co., 139 Cal., 128, 72 Pac. 915 (1903).

Cal. Stats. 1913, ¢Ch. 61, § 1, p. 62.

Cal. Stats, 1919, Ch. 73, § 1, p. 117.

Cal. Water Code § 15002, Cal. Stats. 1943, Ch. 368, p. 1895.
Cal. Stats. 1949, Ch. 883, § 6, p. 1652,

Cal. Stats. 1949, Ch. 883, §§ 1-5, p. 1652.

Cal. Stats. 1955, Ch. 1308, § 1, p. 2374,

Cal. Stats. 1961, Ch. 135%, § 1, p. 3133.

Streets and Highways Code Sections 969.5 and 1160-1197 provide
a procedure for the Improvement of a private easement or road-
way not accepted or acceptable into the county highway system
but upon which a permanent public easement is offered or a
privately owned road where a right of way has been granted or
leased to the county for its own use or for the use of the
state or other public agency for public purposes, but these
sections do not authorize condemmation. A4s to expenditure

of public funds to maintain roads not accepted as county roads,
see 45 Ops. Cal. Atty. Gen. 98 (1965)..Ccf. City of Cakland v.
Parker, 70 Cal. App. 295, 233 Pac. 68 {1924).

119 Cal. 164, 51 Pae. 3% {1897).

e



21.

22.

23.

The mere fact that individuals have subscribed money or given

2 bond to a public entity to contribute toward the expense of
establishing a public road would not make the taking one for
"private" use. E.g., Santa Ana v. Barlin, 99 Cal. 538, sk1,

34 pac. 22k, 226 (1893); City of Cakland v. Parker, 7O Cal.

App. 295, 233 Pac. 68 (1924).

But see City of Oakland v. Parker, 70 Cal. App. 295, 233 Pac. 68

{1924).

Tzople v. Superior Court,

68 Cal.2d ,65 Cal. Rptr. 342, 436.P.2a 342 (1968), the
leading California case on "excesss condemnation,” the Brief
of Amicus Curiae in the Court of Appeal contended that the
condemnor's rationale for the excess condemation--that the
renainder wculd te "landlockedl~ewas unsound:

The cchdemnor's theory contains a fatal legal flaw.
That flaw is the failure to recognize that in California,
as a matter of law, there is no such thing as a "land-
locked" parcel.

Civil Code § 1001 provides that any person may
exercise the power of eminent domain without further
legislative action. C.C.P, § 1238 lists the various
purposes for which such power may be used, including
the acquisiticon of access to a . highway.

An application of the above principle may be found
in Linggi v. Garovotti (1955) 45 Cal.2d 20 where a
private individual was permitted to ccondemn a sewer ease-
ment acreoss his neighbor's land, .

It is, therefore, plain that Jjust as Mr. Linggi did,
the Rodonis [owners of remainder] can condemn an ease-
ment of access to Parcel U [the remainder], across
neighboring land. The condemnor's "landlocked and
therefore worthless" parcel theory therefore lacks
merit. [Brief of Amicus Curiae in Court of Appeal at

7-8.]

The Department cof Public Works did not dlspute the

possibility that the private cwner could condemn a byroad,

-5-



2k,
25.
26.

27.
28.
29.
30.
3L.
32.
33.

35.

but pointed out that no "jury would be favorably ineclined

towards the condemnor were it to leave & property owner in such

& predicament."” [Reply of Petitioner to Memorandum in Opposition

of Real Partiles in Interest and Amicus Curiae Brief, Court of

Appeal, at 4.]

See caseg citedlin ﬁote 11 supra.

45 cal.2d 20, 286 pac. 15 {1955).

E.g., Komposh v. Powers, 75 Mont. 493, 24k pac. 298 (1926),
Derryberry v. Beck, 153 Tenn. 220, 280 S.W. 1014 (1926),
State . Superior Court, 1L5 smsh, 307, 250,

Pac. 527 (1927). See also note 2 supra.

23 F.2d 3k9 {1g27).

Cal. Stats. 1921, ch. 303, p. Lok,

23 F.24 at 350.

Seo discussicn, Supra, at p.

191 Cal, App,2d 587, 12 Cal. Rptr. 836 (1961).

See discussien supra, at p.

e ———

See note 5, Supra. -
Linggi v. Garovotti, 45 ¢al.2g 20, 285 r.2d 15 {1955). |

Department of Public Works v. Parina, 29 I11.24 bk, 194

N.E.2d 209 {1963); Luke v. Mass. Turnpike Auth., 337 Mass.

30k, 149 N.E.2d 225 (1958); May v. ohio Turnpike Comm., 172

Ghio 8t. 555, 178 W.E.2d 920 (1962); Tracy v. Preston, Director

of Highways, 172 Ohio St. 567, 178 W.E.2d 923 (1962). ;



36.

37.
38.

See People v. Superior Court, &8 Cal.2d , 65 Cal. Rptr. 3b2.

436 p.2d 342 (1968).
.

The bill was, amended after its introduction so that it
would have amended Code of Civil Procedure Section 1238 to
delete "byrcad" from subdivision {4) and to delete subdivision (6)

end would have added two new secticns to the Code of Civil Pro-

cedure to read:

1238.8. Subject to the provisions of this title, the
right of eminent domaln may he exercised in behalf of the
following public uses:

The acquisition of an easement by the owner of private
property for which there 1s 2 strict necessity for an ease-
ment for access to a public road from such property. The
easement which may be taken shall afford the most reascnable
access to the property for which the easement is taken con-
sistent with other uses of the burdened land and the locatilon
of already established reads, and shall ineclude the right to
install or have installed utility facilitles therein. The
public shall te entitled, as of right, to use and enjoy ihe
easement which is taken. The owner of the property for
vhich the easement is taken shall maintain any such easement.

This section does not apply to lands of the state park
system as to which Section 5003.5 of the Public Rescurces
Code applies.

This section shall not be utilized for the acquisition
of a private or farm crossing over a railroad track, the
exclusive remedy of an owner of a landlocked rarcel to acquire
a private or farm crossing over such track being thkat provided
in Section 7537 of the Public Utilities Code.

1238.9. 1In any case in which the state, a county, city,
publiec district or other public agency in this state exercises
?he right of eminent domain, additicnal property may be taken
in an amount reasonably necessary to provide access to a
public road from any property which is not taken and Ffor which
there is a strict necessity for an essement of access to a
public road from such property. The easement which may he
taken shall afford the most reasonable access to the properiy,
consistent with other uses of the burdened land and the location
of already established roads. The public shall be entititled,
s of right, to use and enjoy the easement which is taken. The
cwner of the property for which the easement is taken shall
maintain any such easement.
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